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SUNMIMARY

Comnal hree Communications Ine (CCounctl Free™) wmges the Comnnssion o amend
Part bobats Rules too melude o porsonal net worth imitation tor competitive biddimg small
busimess preference chiabiliny: The Commussion’™s designated ennty program wis designed Lo
weeute oppotuniiies 1o pabceate i the proviston of spectium-based services for smaller
businesses and busmesses owned by members of munonty groups and women. consistent with
the mtent of Congress o promole ccononue opportunily where it might not otherwise exist
When it enacted Secnion 309()) of the Commumcations Act to give the Commission auction
authonty - Conuress was concerned that a system ol competitive bidding would lend to favor only
those with deep pockets To address this concern, (he Commusston has undertaken to see that the
designated antity benehils w be oftered mcompentine biddmg are resery ed for those that
feemmately necd vovernment assistianee (0 jom the mformatoen cconomy

Loday. however, high net worth mdividuats have recognized that the Commission doces
not count personal wealth in assessmp the size of o bosiess that applies for auction-related
bidding edns or set-asides 1 a longh et worth indiodual does not have his or her wealth ned
to ownershup of other busmesses orat suelh other businesses hase few or no gross revenues —
the Commission s approach Teases the door open for that mdividualto recen e the government
bend fits meant for disadvantaged enterpises This by pe of 1law threatens the very avinlability of
competitive iddme preterences tor true designated entities In 1995 Congiess ehimunated the
avartabriin of ts cortificates for members of nunonity groups in patt because the program had
ceased to venve the ends envisioned by Congress The € ommission must ensure that 118
destenated ennty progrant s admmistered in g manner consistent with the goals of Congress to

av ol smdar result here



To addiess 1his problen the Comnussion stionld Took o the Small Busmess
Sdmmmstrauen™s CsBATS b soall disady antaged busimess program, whetee a coneern 1s not
chioble o parnerpate ol ony stinbuable investor in the appheant has personal net worth vatued at
~7A0.000 or more Specificallys m addiion 1o applyig such other himitations as it uses to
estibhish small busiess preference ehigsbility {¢ g . gross revenues lests), the Commission should
provide that no compenitive bidding preference made avatlabie based on busmiess size shall be
avwarded to an apphcantat the personal net worlh of any attnbotable individual mvestor mn the
applicant exceeds the SBA™S cap - Thes nntaion should be applied by the Commission only to
an ndivodual soth both a controlime mterest n the apphecant under the Comumission’s rules and
anappreciable cquity interest i the appheant The lmitation dlso should be apphied o affihiates
ot a4 conttalling mrerest holder with an appiectable cquity stake

Under this approach, olficers and directors with no meammeful equity stake inan
appheant will not be atfecied Soimilaly o wealthy mdividuals without o controlling interest in an
appheant will sill be free to mvest T0will be wealthy indaduoals masqueradimg as designated
enties who will  and should  be demed government assistance Bstabhshig and entorcing
this rule will help w ensue that the benefits to be oftered mthe competitive biddimy process wall
bereserved Tor those that need cov ernment assistance o participale i the provision of spectium-
hased services 1owill also hielp o preserse the designated entity program by adhermg sinetly to
he mient of Congiess. not promoting the mierests of deep pockets  For these reasons, and for
the teasons set forth more tully i this Petiton, Counerl Tree arges the Comnrssion to amend
Part 1 ol i1s Rules 1o nclode a personal net worth himration for competitne bidding smali

busimess preference eheibiliny
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In the Mater of

COUNCIL [RPE COMMUNICATIONS, INC RM-
Pettion for Amendment of Part T ol the
Commission’s Rules o Include a Personal Net
Waorth Limitauion for Competitive Bidding
Small Busimess Preterence Bhigibnhiny

1o [ he Commission

PITITION FOR RULEMAKING

Council Lree Commumcations, fne ("Council Tree™), pursuant to Section 14071 of the
Commssion’s Rules, 47 C F RS 1401, hereby petivons the Commission o amend Part T of its
Rules to mclude o personal net worth imitation 1o competitive biddime small business
preference <hgibiliy

l. INTRODUCTION

Council Tree ss an v eshment company organized todentfy and des elop
communications mdusty ivestiment oppottumties for the benetit of businesses owned by
membuers of mimonty gionps and women, tecogmeang that busimess suceess can accompany the
meanmgiul diversilication ot commumecations faahues ownership - As pait of this work,
Counci! Tree has long been an active supporler ol responsibly-managed government efforts to
encourage the participation of new enuantsn the conumumicanons mdustry I 2003, Counail
Free preswdent Steve € Thillard was appomted to the Commission™s Advisery Conumltiee on
Pversiy e the Drenal Aee and he serves as channman of the Commttec’s Dransacuional

Leansparency & Related Outreach subcommitier



Among other groups, Counal Free works with Alasha Nateve Regronal Corporations
organized by Congress under the terms ot the Ataska Natne Clanms Settlement Act
CANCSATY ! Enacted m 1971, ANCSA iepiesents a novel appioach 1o U S.-Nauve Ainencan
relations Rather than create a systent of 1eservations. Congiess directed that thirteen 1egronal
corpotations be cotabhished, that Alaska Natives he entotled to these corporations, and that the
cotpotdttons issue to therr members shares that could not be sold or otherwise pledged Thus,
Alaska Natives were ushered mto the world of corporate sharcholder status - hey became the
awners of corpotations that hold the collective resalts of thei setttements with the federal
covernment  in wm, the corporations are assigned the challenge of caming profils for those
Shineholders and attending, o the shareholders™ real social and economic needs

Cognizant of theit special status, the natue of thew sharcholder bases, and the broad
misston bestowed on them by Congresss some Alaska Native Cotporations have moved nreeent
years to diversity the economic base from which they serve thewr sharcholders by entermg the
lelecommunications field — Howes er, telecommunmeations operations are highly capital
mtensive. which mokes compenng for valuable tederat heenses agamst entrenched
telecommunications providers espearally difficult Those providers frequently have markedly
arcater resources than less established enierpiises. and they are able to Imk those resoutces with
then mdusliy expertise W donunale a parbicufar marker or service

Congress recogmized ths when, as part of the Omnibus Budger Reconeihiation Act of
19931t direcied the Commisston 1o consider a vanely of measures to ensure thit smadi

bustnesses, rural telephone compantes. and businesses owned by inembers of mmonity groups

D See B3 USO8 1601 o seg (2004)



md wonmen are given the opportunity to participate m the provision of spectrum-based services
when heenses are to be asanded tiough compelitive bidding - The Commission, m tuin,
developed pohicies (o help ensure that these destenated entiiies have the chance to enter the
wireless mdustry for the st time through hicense ownership This is an important opportunity
ton the mtended benehieranes as they undertake to become part of this complex field

Recently, however, it has become increasmgly clear that many disadvantaged businesses
will be crowded out of meammgful participation in the Comnussion’s designated entity program
by those who need no gosernment assislance to jomn the mformation economy  Hhgh net worth
ndividuals have recognized that the Commission does not count persenal wealth i assessing the
170 of a business that apphes for auction-related bidding credis or set-asides  These individuals

many of whom made tortunes in the wieless imdustry  patlay therr assets and coniacts mto

ssveetheart deals with key strategic investors . For therr part. investors prefer to work only with
assoctates and former colleagues, particularly if these wealthy individuals qualify for the same
aucnian-telated preferences as persons wath little or no expenence i the provision of wireless
senvices  Asaresult fepitimate designated entities are increasingly excluded from critical
strategie relationstups - Without the backimy and expertise of expenienced wireless service
providers, would-be new enhants cannol meanimgfully enter this complex business at all.

To addiess 1this growimg problem, the Commyssion should hmit the avalabihty of scarce
federal assistance 1o those facing the barriers that the designated entity rules were meant o
overcome  he Small Business Admimisuation {USBA™) excludes individuals with high personal
nel worth from s small business proziams. and the Commuission iiself created personal net
worth imutations in 1994 as part ol ns onemal broadband personal communieations service

(PCST rules The Comsston abandoned those Inmitatyons Tater that year after weilthy



meividnads complaned that the tale would prevent them trom investing in designated entities
Now  however, the same wealthy indivduals may qualify as designated entitics themselves under
the Commisaon s standatds tor smatl business ehgibihty - That cannot have been what Congress
mlended ot these reasons, and for the reasens set forth more tully below, Council Tree urges
ihe Commuission o amend Pat ot s Rules, as set forth in A'L TACITMENT | hercto, to mclude
4 personal net worth hmtaton tor competitive bidding small business preference ehigibility

il THE COMMISSION SHOULD ESTABLISH A PERSONAL NET WORTH

LINITTALTION FOR COMPETITIVE BIDDING SMALIL BUSINESS
PREFERENCE FLIGIBILITY

A. The Designated FEntity Program was Created for Those Who Need the
Gosernment’s Help to Participate in the Provision of Spectrum-Based
Services

I he designated entity prociam was created to secure opportumties to participate m the
provision of spectium-based services for those who would otherwise be excluded under a system
of competitive biddimg Fhe need for this approach was apparent even before the advent of the
Comnussion’s auctions authornty - Accordmg o a 1993 House Budget Committee Report on the
leorslatzon that became the Ommibus Budget Reconciliation Actof 1993,

The Commitiee 1s concerned that, unless the Commussion 1s senstive to the need

o mamtam oppettunities for small businesses, competitive biddmg could resultin

a siemficant increase 1 coneentration m the telecommunications industres ©
[T Repoit explamed that

One of the primary ciicisms of utilizing competitive bidding to 1ssue heenses s

that the process could madvertently have the etfect of favormg only those wath

“deep pockets ™. and theiefore have the wherewithal to participate in the biddimg
provess

FIR Rep No LO5-T1HT at 253 (1993)

It 295



On that Basis, as patt of the erant of auction auihorty under Section 300(;). the Commisston was
direcied o promolte “econsmic opporiunity by dissemimating heenses mmony a wide vanety of
apphicants. meludimg small businesses. ural telephone companies, and businesses owned by
membets of ot 2roups ad women,”and W “ensute that smadl businesses. rwal telephone
companies. and businesses owned by imembers of minonty sroups and women are given the

"

opportunity to patiicipate i the provision ol spectrom-based services

I the setsee of these diechives, the Commrsaion in 1994 considered a senes of imhiatives
caloulated 1o mprove the ity of desgnated entities w become Commussion hcensees through
competitive bidding — According to the Commission, the prneiple obstacle to be addiessed in this
recand was tie mabiliny of many desienated enniies to atiract the financmy needed 1o win hicenses
m compenine biddmg and wo provede service thereatiet “ 1his problem was particularly acute in
the case of o coprialamtensive servce such as broadband PCS

becatse broadband PCS hieenses o many cases are expected to be auchioned for
large sunis of money i the competibve Lidding process, and because butld-ou
costs e Dikely 10 be high, 1ts necessary o do more o ensuve that desnnated
cntities have the opportumity 1o pariicipate in broadband PCS than 1s necessary m
other, Tess costly spectium-based services  Tnour view . these steps and the others
we adopt e reqnired o fulfill Congress’s mandate thit desygated entilies have
the oppottuniiy to participate 1 the provision ot PCS 7

7USC 83090003 (2004)

bd Ly 3094w

" see e Implenentation of Section 309(y) olthe Comimunications Acl Competitive

ihddimg, Eifth Report and Onder. 9 £CC Red 5532, 357273 (1994) (“Compeutive Bidding Fifth

Reportand Order™

[l oat 3=72-75



Lo promote Capital formatton tor destenated vntity competine o biddmg and system construction 1t
j o et antde two proadband POS speectiuim
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Accarding to the Compission, “investments by cellubar providers m destgnated entities
Should merense the enuties chances for suecess m the ductions and later m service competition
by providime access to capital and valuahle imdusiry experence ™

[n craftme these prossions, the Commission undettook to see that the benefits 1o be otfered
i the competitive brdding process would be resernved for those that needed government
assistance to patticipate i the provision of spectrum-based services Thus, excluded from
choabihity tor small business benefits were large firms and very wealthy idividuals — In the case
of the latter the Commssion estabhished that a busmess would not be chigible for closed bidding
(t ¢ . the ~el-aside entieprencurs” blocksy ifany atmbutable mdwadual investor o the apphcant
had personal networth valued al S TGO nulhon onmore " Further, a busimess would not be
chaible tor smadl busimess rreatment if any attiibutable mmdividual mvestor i the appheant had
personal netwarth valued 4t 8S40 metlion or more ' The idea, accordimg 1o the Commission. was

W prevent avery wealthy imdivdual from fevetaging tus o her personal assets to allow the

CRTIICesS This does not mean, hossever, that these management agreements wall be deemed
“attibutable for putpeses of the rexenue thresholds i the entrepreneur’s blocks™), Competitive
Biddmg [ith Report and Owder, 9 1CC Red at 3601 n 135 (So long as the applicant iematns
under the de jrre and de facto control of the control group, we shall not bar passive mvestons
from enterning into management agrecments with applicants™)

Amendment ol the Compussion’s Rules 1o Establish New Personal Communications

ULl S608-09



apphicant to ciiewmvent the fapphcablef size imitatons =T Such atesult, the Commission
cxplanced would nut be consistent with the stent ot Congress !

The pontof the Commmssion’s destenated entity program. therefore, was 10 secuare
epportunties 1o parncipate in the provision of spectrum-hased serviees for smaller busmesses
and businesses owned by members of mmaonty eroups and women, consistent with the imtent of
Congress 10 promote cconomie opportunity where it nught not otherwise exist in fulfithng that
mission, the Commssion recognized that the lack of access to capital frequently Limits the abilny
ol smaller businesses to compete with established telecommunications comp:mics.”‘ and it
undertook to develop “preferences [that] will allow designated entities 10 overcome barriers that
have nopeded these groups” patucipation in the telecommunications arena " s way.
e Commisston worked o heed the warnmg of Congress that the compentive biddimg process

e - by . . I ot
shoutd not “madvertently Tayve the elfect ol Fivonng only those with “deep pockets

PHrd al 5586

o . i : ,

Seead al 3600 ¢ {10 owr mient. and the mtent of Congress, that women. minontics
and small businesses be given an opportunity o patticipate in broadband PCS seivices, not
merely as fronts for other ennities, but as active enliepreneurs M)

See Implementiation of Section 309() of the Communications Act . Competiteve
Biddimg. Second Report and Order. 9 FCC Red 2348, 2389-90 (1994).

YLd an 2389

TUITR Rep Noo 03111 a1 255



B En the Absence of o Personal Net Worth Limitation, Wealthy Individuals
Mav Quahty for Government Help

Now . howcever the Comnission’s competitive bidehing rules could hase just such an

ciioer In 1994, the Comnussion climnnated the personal net worth litations for broadband
e N 1 o .

PCS enieprencurs” Block aned smalk business chigihihity Separately. m 2000, the Commission
adopted the so-called “contiolling micrest” slandard o< 11s general attribution rule in this

Mg . . .
content — Under the “conttollmg interest”™ standard, the Commussion attnibutes to the applicant
the zross 1evenues of those mdividuals and entiies wath de jin e and de facio contiol over the

! ,
enterprise.” bul 11 does notrequure any such controthmg micrest individoal or entity 10 hold o
. il

particular level of equity m the apphicant as part of the control test =~ According o the
Commission, “the de e and de feacio concepts of conttol, ogcether with the apphicanion of our
attihanon rales, will etfeenvely prevent lareer firms hromoillegiimately sceking status as small
busimesses

[n the absence of a personal net worth hmitation, however, hittle prevents wealthy

wrclivecdials Trom seekmyg status as snall busimesses When the Commission chmimated the

personal net worth tests for broadband PCS i expressed the view that “the affihation tules make

" See Compentrve Bidding Flith MO&O, 10 FCC Red a1 421

an

See Amendment of Part 1 of the Commussion’s Rules — Competitive Bidding

Procedures, (rder on Reconsideration of the Thind Report and Order. Fifth Report_and Order,

and Fourth Further Notice of Proposed Rulemaking, 15 FOCC Red 15293, 13323 (20003 (“Purt |
Fifth Reportand Order™)

U ar 15324

A

Id at 15325226 C1 47 CF RS 24 7090 1(v)-(v i (setting forth the mimmmum
cquity requirements for chaibility under the broadband PCS control gioup atinbution scheme)

Mot 1 Halth Report and (der. 15 TOC Red at 15325



the personal net worth rales largely unnecessary sice most wealthy mdividuals are hikely 1o
have then wealth closety ted 1o ownership of another husiness " The Commission articulated
this view agaan in 2003 when it clantied that the personal net worth of an apphicant’s officers and
ditectors will not be attributed to the appheant under the conuolling mterest standard *° Yet, if a
hieh net worth indinvidual does nor have s or her wealth ted 10 ownership of other businesses

or 1t such other busmesses have few o no gross revenues  the Cormmussion’s approach
lcaves the door open for that individual to recerve the govermiment benefits meant for
disadvantaged enterprises

For example, an indvidual witly o personal net worth valued at $25 million may readily

ot new, wholly-owned hmited hability company ("LLC™), which would have no gross
revenues moany of the previous three years by virtue ot bemg newly-created I he Commission
docs not test the indivaidual™s personal net worth, soaf the ndividual had no aftiliates. the L.LC
would quality for a bidding credit as bagh as 33 percent under the Commission’s Rules ** n
1994, the Commussion explamed that a “bhiddimyg credit will function as a discount on the bid
prce a fiom will actually have w pay to obln o heense and, thus, wiil address direetly the

27 . .
fnancing obstacles encountered by these [designated| entinies By virtue of the absence of a

e ompetitive Bidding Fifth MO&O. 10 FCC Red at 421

- See Amendment af Part | of the Commission’s Rules - Competiive [iddimg
Procedures. Second Order on Reconsideration of the Third Report and Order and Qrder on
Reconsideration of the Fifth Report and Order, 18 FCC Red 10150, 10185 (2003)

2

e

Compeutive Bidding Fifih Report and Order, 9 FCC Red at 5590,

- 10 -



personal net worth himitatuon, the Commission now extends that discount to a lugh net worth

v idoad who may expernience no finaneiny obstacles at all

Consider also that a great deal ot atfluence has been created m the last decade through the
use ol corporate stock oplrons, which many cxercise when leaving a company m connection with
Lmereet or carly retirement T he Commission has indicated that an officer or director who
leaves acompany and forms  orworks for  another s not, by virtuc of that fact iselt,
considered an aflilate of the first ™ Thus, an individuz) who has made a fortune in the wireless
mdistiyv, but who s no loneer attihated witl his or her former company, may form a new LLC
and use s or her contacts to parinet with an exasting wneless service provider. Due to the luck
of ¢ mmumum equity requisement for contiollmg mterests, that wareless service provider could
prosule the bulk of the equily of the ventuie, provided that the mchividual retams de jure and de
feecto comtiol of the L1.C - The weanlthy individual, meanwhile, may pledge his or her personal
Assels Lo seenre Tinancing for any deswed capital conttibution to the LLC Faced with the choice
belw cen mvesting i a true new eontrant or partnering with o wealthy industry veteran, the
witeless company will almost certamly prefer the latter. particulatly if the wealthy mdividual
quakilics for the same auction-telated benefits as those with hittle or no expenience m the
proviston of wireless services

[n 1994, the Comnnssion estabhished persenal net worth himutations for broadband PCS to

present very weilthy mdivaduals from leveragimg their personal assets to allow the appheant to

-
ciicument desienated entity size himitations — Today, however, that s precisely what the

- See ArGate Wieless, 1 [ C |, Assionor, and Cricket Holdmes, Tne | Assignee,
Memorandum Opimon and Order. 14 FCC Red T1827. 11843 (Com War Div [999).

7 Compentive Brdding Tifth Reportand Order, 9 TCC Red at 5386




Conmsson s Rules permut - W a high ner worth imdividual does not have his or her wealth tied
10 ovonership of other busiesses orif such other businesses have few or no gioss revenucs —
the Commission’s anrent approach leaves the door open for that mdividual to recerve the

vov ernment henefits meant for disadvantaged enterprises In the process, legitimate designated
entities are foreed to compete on the same footing with those who need no government help to
eriict the infoimation cconomy — True new entrants also risk losing the opportunity to partner
with expenienced service providers and managers, who can manufacture then own “designated
ety under the Conumession’s standards This cannot have been what Congress intended.

C. Fuforcing o Personal Net Worth Limitation Will Help to Preserve the
Designated Entity Program

The abibity of lneh net worth indisduads 1o recerve government benefits thiough the
operation of the Commussion”s rules constituies amaterial thieat to the competiive bidding
desranated ennity program T 1995, Congress chimimated the avarlabihily of tax cerficales for
meinbicrs of mimnonity gmum‘“ 1 part because the program had ceased to serve the ends
crivistonad by Conagess The Comnnssion mast ensute that its designated entity progiam s
admistered i manner consistent with the goals of Congress to averd a sinmlar result here, and
the Commsson should act soon

o Pecentber. 2000, the Commussion pubhished the results of a scties of market entry
bartier studies that esanmined the pabicipation of busimesses owned by members of mimornity
aroups and women i Conumission-regulated busmesses - Among other things, one study

concluded that the ability of members of mumonty groups to acquire wireless licenses i the

see Selt-Lmployed Health Insuvainee Act of 1995, Pub 1 No 104-7. 5 2, 109 Stat 93
1995y telmunatmg the nunonty fax certificale progran)



Commussion’s spectium auctions had been enhanced by the avarlabiiity of post-auction
y
mstallment payinent plans  Accordmg 100 second study

Pt suggested that o natsonal poley of auctioning spectrum, without remedying
discrmmnation n capital markels. 1~ a national pelicy of discnimimation agamst
minoitties and women i the allocation of spectrum heenses  This 1s because the
ductions ol the -0 C requne up-Tront payments and because spectrum heenses go
to the highest badder When there s capital market discoimination, minontics will
be caprral consttamed ancd Tess Tikely o quality tor any auction and less hikely o
win auctions  Fhe data presented suegest that minonties are less hkely 10 win

-

wirctess bieenses alter controlhing for retevint sanables +
And o third study found that the lack of access to capital reported by businesses owned by
members ol snmony roups and women continues to be the donimant bamer to enlry to the
capualimiensive wneless mdustry tor these entines k

Sice 1995 howeser, the number of meentives available to designated entities n
competin e hiddime has been dechnimge As noted above, Congress climmated the avinlabibty of
Ly eerhifivates for members of mmonty groups For s part. the Commusston no longer offers
the mstallment pasviment finanong that se enhanced the abihity of membets of nunority groups to

vl .
acqure heenses mcompetiive bidding, 1no longer permits smatler businesses to quality for

Sec Tist & Young, LEP, FCC Leonometiie Analysis of Potential Discnimunation
Utthzanon Ratos for Minonty- and Women-Owned Companges i FCC Wireless Spectrum

utthzation study pdb)

SO DL Bradiond. iscirmination i Capaal Markets, Broadeast/Wireless
Spectiim Service Providers and Aucten Quicomes 27 (Dee 30 2000) (avatlable at

waan e sos fopportunny meb study/eapital_markel study pdf)

Yosee Ioy Planming Group LLC, Whase Spectrum 1s 1t Anyway? Histoneal Study of

126 (Do 20000 Cavartable at www fee gov/opportanity/meb  studyrhistonicalstudy pdf)

R
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an anetion with a reduced upfront payment,” and 1 no longer sets aside Ticenses tor biddimg only
by destenated entitres I addition, thongh stongimally permited designated entitses 1o enter
mto management or jomt martheting agreements with experienced hms without contravening the
attnbution thiesholds 1 s entieprencurs™ block tules,” the Commission row treats many
management and jomt marketny agreements as Tattributable™ under the controlling inferest
aandard 7 The thireat of such attnibution cticctively places many strategic 1elationships with
cxrstne service providers provaders that benetit from economies of scale and scope —- outside
the reach of new entiants

[ s, a2 tinte when barmers o entry temam vreat, the resources meant to help
designated entities particrpalte i the provision of spectium-based scivices are becoming more
seatee The Commussion nos typreally rehes on budding credits as the principal incentive fot
destenated entiy partiapation m competitive biddmg As it reported 1o Congress last month.

Trihe Commission miends these bidding credits to cocourage participation m the compeunive

UUSees e e Amendment of Parts 20band 24 ol the Commission™s Rules - Broadband
PCS Compentive Biddime and the Commercial Mobile Radio Service Spectrum Cap, Report and
Ocder, 1Y FCC R 7824, 7859-60 (1996) . Competitive Bidding Fifth Report and Order. 9

FOCC Red ar 3600

" See e e Servige Rules for Advanced Wireless Services inthe 1 7. GHz and 2 1. GHZ

Bands. Reportand Order, 1 CC 03251468 (el Nov 25, 2003) (resolving not 10 sel aside any
advanced wircless services heenses lor idding only by designated ennitics)

"USee MRS Fonth Report and Order, 9 FCC Red at 7124 (“We expect that

sy estor managet aurcements are one of the many altermatives avanlable to destgnated entities

s does not mean, howeser, that these management agreements will be deemed  atinibutable’
lor putposes of the revenue thiesholds mthe entiepreneur’s bloeks™); Compettive Bidding Fifth
Reportand Order. 9 FCC Red at 5601 n 135 ("So long as the appheant remans under the de jure
and de fac e contiol of the contio! group, we shall not bar passive mvestors from entenng into
manageement agreements with appheants

TS 1TC TR Y 2100 DD (20034



biddimng process by entities that othenwise mieht have ditficudty pamimg aceess to capttal Y
the absence of a personal net worth lsmitation. howeser, wealthy indivsduals with no ditficalty
oaming access 1o capital also quahity for this preterence Aganst the background of the
congresstonal response to abuses in the tax certificate program, the Commussion must remedy
(hrs sttuation without delay [ stabhshimg and enforang a meaningful personal net wotth
limitation for competinve bidding small busmess prelerence chgibility will help to presenve the
designated entity progiam for the benetit of those that leginmately deserve government
dSsIstance

1il. THE COMMISSION’S PERSONAL NET WORTH LIMITATION SHOULD

I RACK THE TEST USED FOR FTHE SBA'S SMALL DISADVANTAGED
BUSINESS PROGRAM

To establish a meanmetul personal net worth himitaton for competitive bidding small

husiness preference cheibihty, the Commission should ook to the SBAs small disadvantaged

W - . s .
busmess progiam © A concern is not chaible for the benefits ot the SBA’s program i, tneer afia,

T

amy attrihutable nvestor mn the applicant s personal net worth valued at $750.000 or more 7 In

calculating that petsonal net worth, the SBA exeludes the value of the nvestor’s ownetship

terest 10 the apphoant and tie value of the myestor’s equity i s or het primay personal

Batriers for Entreprencurs and Other Small Businesses, Repon, FCC 03-335,9 101 (el Feb 12

YSection 257 Tuennsal Reportio Congress, Idenufying and Elimmating Market Lntry

)

2004 (fovtnote omitted)

RS ~ -
P Seed atY 134 T ederal depattments and agencies that promulgate regulations that
atfect simall busimesses usually use the SBA™S size cinena as they develop the regulations ™)
(footnote onmited)

See 130 TR & 123100200 (2004

|
'
|



testdence ' (Under the SBA’S rules, the altnibitable imvestor or mvestors must unconditionally
vwn ST pacent or more of the apphicant o quabhity for the program ”)

Counail Tree wges the Comuussion to unbize this SBA personal net worth lnmitation fon
compentive biddmg small business preference ehigibility - Speaifically  inaddition to applyimg
such other Imitations as it uses 1o establish small business prefetence ehgibihity (¢ ¢, gross
revenues tests)  the Comimission should provide that no competttive biddmg preference (e ¢ .
bidding credits. imstallment payment financimg, ehimibility 10 bad for a set aside heense) made
availible bised on business size shall be awarded to an appheant o the personal net worth of any
attributable mdovidnal msestor i the apphicant cquals $750,000 or more at the timge the
apphicant’s short-Tform apphication s filed

To addiess the problem deseribed in this petison. this himitaton should be apphied only to
an mndividoal with both a controlling interest m the apphicant under the Comnussion’s Rules aidd
an apprectable equity mterest in the appheant (dnectly or mdiectly)  The second condition 1s
mpottant becanse the Commission’s attnbution reles provide that the officers and directors of an
applicant, and the otticers and duectors of an entay that controls the uppheant, shall be
“eonsidered T e have a conttolling interest in the apphcant " Unless ot nnats apphcation of the
personal net worth test to wnomdiy idual with an apprectable cquny mterest in the venture, the
Commisston would nisk excluding leginmate desionated entities from preference ehgibslity due

~olely to the net worth of an officer or diector withont actual contiel - As many officers or

Scead oy 124 1O
[

Seead ., § 124 1002(b)2)

Nee 47 C PR S 21020t
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diectors will purchase shares in then compantes without any mewdent of contral. the toggenng,
cquity nterest level for appheation of the personal nel worth Tnmtation must also be sufficiently
e to avord mmpheating an officer or directon with cquny holdines that are de manmn

On the other hand., because the Comnussion does not have a mmimum equity
seguiiement tor actual control under the controlling interest standaid, the tiggermg cquity
interest level must account for the possibility that o high net worth imdmvidual could have de yure
Al de facto contiol of the upplicant without retiiming much of an cquity stake  Setting the
tiggering mterest levelb at |percent of the equity of the applicamt whether in the form ot
corporate stock. parinership interests, or LLC member mterests  should balanee these
competing nterests {To ensure that its attitbution rules do not unfanly “magnity™ the s1i7e of an
otficer’s ar duector’s equuty stake for these purposes, the Commission must also provide that
Section | 21O X GY of its rules <hall not be apphied as part of this calculation to the extent
it reguires freatment of any hink that represents actual control i an ownership cham as it it weie
o 100 percent mierest )

Finally, attiibutable mdividual ivestors <should include mdividuals who are affiliates’ of
deontrolhing mterest holder with an appreciable equity stake  The financial condition of
affihates of controlhing interests aie gencrally attnbuted to apphcants under the Comimission’s
rules, ™ and includmyg mdividuals who are aftilintes of a controlhing interest holder with an

appreciable cquity stake wathin the scope of the Iinntation here will help to prevent high net

TSee 47T CER §12010(e)(3) (2004)

ToSee i L8 2O



worth indvicuals from avording disqualification under the rule by, rarer alra, transterrmg assets
among fanuly members

.

To caleulate Tpersonal net worth.” the Commission may rely on s own carhier defimtion
of the rerm The Commission created personal net worth limitanions in 1994 as part ot'its
ongmal broadband PCS rules, where it defined personal net worth to mean:

the market value ot all assets {real and personal, langible and mtangible) owned

by an mdividual, less all babihities (including personal guarantees) owed by the

mdividual i lis or her mdividual capacity or as a jont obhigor ¥/
In performimg the corresponding caleulation today. the SBA excludes the value of the individual
myvestor’s vwnership mterest in the apphicant and the value of the individual mvestor’s equity 1n
his or het primary personal tesidence ™ Should the Commssion employ here the defimtion of
personal net worth set forth imats onginal broadband PCS rules, 1t should also apply the SBA’s
current exclusions to ensure consislency with that agency’s approach +

Thus. for the purposces of this personal net worth himitatnion. an attributable individnal
v estor should be any indivaidual who (a) s the appheant. (b) has a contretling interest m and
dnectly orindirectly holds 1 percent or mote of the equity of the applicant, or {¢) 1s an affiliate
of the persons just desenibed. Otficers and duectors with no meanmgful equity stake in the

applicant will not be affected  Simularly, wealthy ndividuals without a controthng terest m the

applicant will still be free to mvest It wall be wealthy imdividuals masquerading as designated

) See Competitive Birddmy Filth Report and Order, 9 FCC Red at 5647 (selting forth
text of newlyv-promulgated Sechion 24 720(h))

"USee 13C FR A 124 104(e)(2), 124 1002(c)

" See I3 USC S 632023y (20040 {providing that no federal agency may
prescrthe i small business size standiand that 15 not approved by the SBA admmistraton)

T



entities who will — and should --- be denicd government assistance  Establishing and enforcing
(s rule will help 1o ensure that the benefits to be offered m the competitive bidding process will
he reserved for those that necd government assistance to participate in the provision of spectrum-
hased services. It will also help to preserve the designated entity program by adhering strictly to
the inteut of Congress, not prumoting the wterests of “deep pockets ”

IV, CONCLUSION

For these reasons, Counct! Trec urges the Commission to amend Part 1 of 1ts Rules, as sct
forth in ATTACHMENT 1 hereto, to include a personal net worth limitation for competitive

bidding small business preference cligibality

Respectfully submutted,

COUNCIL TREE COMMUNICATIQ

By: £
>teve C. Hillard

George T. Laub

COUNCIL TREE COMMUNICATIONS, INC.
Canyon Point One

110 North Rubey Dnive

Suite 201

Golden, CO 80403-2453

(303) 678-1834

March 8, 2004
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TEXT OF FROPOSED RULES

Pat 1ot Tale 37 ob the Code of Federal Regulations s wevised as follows

Amend & 12110 by inserting “personal™ before “net” in paragraph (¢)(3)(1m)(A) and by
adding new paragraphs (b)(Hgnn and (p) and res ising patagiaphs (B)(3) ) and
(U200 ) 1o read as tollows

§ L2110 Destenated entities,

E

(h)x * &

(l)* E *

(o 4 he personad net worth of the attributable mdividual investors in the
applicant. as prosided in paagraph (p). shall be considered on a non-cumulative basts for
purposes of deternuning whether the apphicant (or hcensee) 1s ehigible for status as a
stall busmess, very siall busmess, or enticpreneur, as those terms ate defined i the
service-speattic tules - Anapphcant secking status as a small business, very small
busimess, ar cntiepreneur, as those terms are defined i the service-specifie rules, must
disclose on s shori- and Tong-form apphications the personal net worth of cach
attnbutable mdmadual mvestor i the apphicant at the tme the apphicant’s short-form
apphcation (Fotm 175y s iled

E ok ot ok &
(‘\)k**
Fobo4 4 F

{1y Apphicnis wathout idenutiable contiolling interests Where an appheant {or
heonsee) cannot wenoly controllimg, mterests under the standards set forth in this section,
() the cross revenues of all mterest holders i the sppheant, and then affiliates, will be
attributable and (13) the personal net worth ot all mdividuals that hold interests in the
appheant, and then alfihates, will be considered for the purposes of paiagraph (p)

ATTACTIMENT |
PAGHE ]



{ip)

{2]*»’;(

St sk
(ny v x>

=% v ot ¥

{t) Otlicers and directors ot the applicant shall be considered 10 have a
controlling interest i the appheant The officers and directors of
an enuty that contiols a heensee or apphicant shall be considered to
have a centrollmg interest in the hcensee or apphicant  Except as
provided m paragraph (p), the personal net worth, mcluding
personal imcome of the otficers and directors of an apphicant, 1s not
atlributed wo the appheant To the extent that the officers and
directors of an appheant aie affihiates of other entities, the gross
tevenues of the other entities are attnibuted to the appheuant

Evos ko

Pervonal et Horih

(1)

No competitive brdding preference based on busimess size shall be awarded to an
apphicant (o1 hicenseey if the personal net worth of any attributable individual
myestor m the appheant equals $730.000 or more at the time the appheant’s short-
torm application (Fonn 175) 15 tiled

Personal net worth shall mean the market value of all assets, real and personal,
tnnble and imtangible. owned by an mdividual, exctuding the imdividual™s
ownership imterest in the appheant and the equity in the mdividual’s primary
personal residence, less alt habshines, meludmg personal guarantecs, owed by the
individuzl mhis o hier wdnvadual capacity o as a joint ebhigor

A atributable mdin idual investon 1s any imdividual who
(1) ts the appheant, ot
{1 (AY  has g contolhing interest 1 the appheant. and
(I3  diectly or mdirecily holds 1 percent or more of the cyuily
(w hether i the form of stock, partnership imterests. o1 member
interests) of the appheant, ot
g s anaflihere of anmdioadual deseribed i paragraphs (p)(3)(1) ot (1)

I o the putposes of calculatng the equity holdimes of a controlling imterest
adiv dual under paragraph (YOI, § 1 2110020 (() <hall not be applied

ATTACHNENT 1
PAGIL 2



(o the extent it requires treatment of anv hnk that represents aciual conlrol in an
ownershup chanas bt were o 100 parcent mterest

(3 As partol the apphaant s (or freensee sy short- and long-form appheanons, each
attmbutable idnadual investor in the applicant shall ceruaty that the personal net
worth histed for that irdivadual s aceurate

2 Amend § | 2112 by iemoving “and™ atrer the semicolon in paragraph (b} 1)(n). by
redesrenating paragiaph (DD as (b)Y By, by redesignating paragiraphs (b)(2){v)
and (2)v) as (bX2)(vi and (ME2)(viy, and by adding new paragraphs (b D(m) and
(DY 2y to read as Tollows

g 12112 Ownership disclosure requirements for applications.
ok o< b ok

(h) ok b

B A

{\I)‘**

ot E ok &

iy Bastseparately the personal net worth, computed m accordance with §
[ 21140, of cach attnibutable mdividual imvestor i the appheant, and

(j)“’ F o+

(v st sepanately the personal net worth, computed in accordance with §
b 2110, of cach attnibutable mdividual investor m the apphicant,

ATTACHMIENT
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